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 Federal Report
◦ Actions in 115th Congress to Date
◦ “New” faces in the Administration
◦ Appropriations
◦ Infrastructure Package 
◦ Regulations 
◦ Key Bills to Watch 
◦ Litigation Update

 2018 Election Outlook



10 Bills Supported
 4 passed out of House
 1 signed into law 

11 Regulatory Comment Letters 

7 Witnesses
 Before 3 different committees 

3 Reps at Senate Roundtable
 On groundwater

6 Nominations Supported 
 4 confirmed to date 



L-R clockwise: Secretary Zinke, David Bernhardt, Brenda Burman, 
RD James, and Tim Petty.



FY2018 
 Congress struggling to fund federal government 
◦ Over 10 years since Congress passed all appropriations 

bills through regular order

 Series of short-term funding bills (CRs)
◦ Current CR runs until Thursday, February 8th

 Expect vote this week to extend funding into March
◦ Today, House is considering a package that would fund 

government through March 23 and the DoD for 1 year

FY2019 
 President’s FY 2019 Budget expected to be released Feb 12th



President Trump’s infrastructure objectives

 $200 billion over next 10 years . . . to generate 
$1.5 trillion in investment

 Majority of funds: state and private investment

 Little detail in State of the Union



 $200 billion to cover all infrastructure, including water

 Proposed Programs
◦ Infrastructure Incentives Initiative (50%)
 Grant program through lead federal agencies to “encourage state, local, and 

private investment in core infrastructure”
◦ Transformative Projects Program (10%)
 “Unique” projects that may not qualify for private funding

◦ Rural Infrastructure Program (25%)
 Block grant program for states to invest

◦ Federal Credit Programs (7%)
 Allocation to existing infrastructure loan programs (i.e., WIFIA) 

◦ Interior Maintenance Fund
 Using receipts from energy/mineral development on federal lands

 Expect more detail in President’s Budget



 Key part of infrastructure debate

 Leaked administration document on NEPA reform
◦ 2-year time limit on the NEPA permitting process 
 21 months to complete project reviews
 3 months to make decisions on permits 

◦ Create a “One Agency, One Decision” structure 
◦ Revise White House Council on Environmental Quality 

regulations to streamline permitting and promote transparency 
◦ Eliminate the EPA’s authority to veto 404 permits. 

 Still needs congressional authorization and could be 
difficult to pass in the Senate. 



WRDA and Farm Bill could both be 
vehicles for other legislation, 
including infrastructure 

Clay Scott testified at first Senate 
farm bill hearing last year

 WRDA
◦ First roundtable held late October
◦ House and Senate continue to 

hold hearings
◦ Likely see draft in 1st quarter
◦ New Senate EPW leadership
◦ New House staff

 Farm Bill
◦ Will see additional hearings 
◦ House likely move first
◦ Cost will be major factor
◦ Pesticide double permitting 
◦ 1990 last time pass on schedule



Waters of the United States (WOTUS)

 January U.S. Supreme Court decision affirmed district 
court jurisdiction over challenges to 2015 WOTUS rule 

 Nationwide stay at Sixth Circuit Court of Appeals lifted

 2015 WOTUS Rule not likely to be implemented while 
EPA & Corps are working through recodification process

 Agencies push back implementation date of 2015 rule

 Litigation will continue; new rule may not be panacea



Hawai’i Wildlife Fund v. County of Maui 
 Background
◦ County disposes treated wastewater effluent by injecting it into wells
◦ Group challenged on grounds that injected wastewater eventually 

migrated—via groundwater—to ocean, requiring NPDES permit
 Appellate Decision
◦ Last week, 9th Circuit upheld district court judgment in favor of group
◦ Plain language of CWA prohibits discharge of pollutants from a point 

source to a navigable water--even if pollutant is indirectly conveyed via 
groundwater (or some other intermediary source).

◦ New and undefined standard: whether pollutant is fairly traceable to a 
point source

 Next Steps
◦ County will likely appeal the decision
◦ Bad facts make bad law - groundwater recharge projects beware



Agua Caliente Band of Cahuilla Indians v. Coachella 
Valley Water District and Desert Water Agency

◦ 9th Circuit upheld implied federal reserved right (under Winters
doctrine) to groundwater

◦ Without groundwater right, the “underlying—to establish a home 
and support an agrarian society—would be entirely defeated.” 

◦ SCOTUS did not grant writ of cert 
◦ Next Steps
 2: Does the tribe own the pore space?

Does the tribe have a right to a certain water quality?
 3: Quantification



Current Senate: 51R – 47D – 2I



 26 Democrat Senators up for reelection

 In 2016, the President won 10 of these states 

 The President carried 5 of these states by more 
than 10 points 



 Republicans hold:
◦ 176 “Solid R” seats
◦ 25 “Likely R” seats
◦ 21 “Lean R” Seats

 Democrats hold:
◦ 176 “Solid D” seats
◦ 9 “Likely D” seats
◦ 9 “Lean D” seats

 Of Note
◦ 19 seats considered “Toss up”
◦ Rs hold 23 seats that Clinton won in 2016 election
◦ All else equal, Ds need 24 seats for majority in House



 Congress will need to set an aggressive 
schedule to get key water priorities addressed

 Administration needs to continue to be active on 
regulatory reform in anticipation of legal 
challenges 

 Water users need to be engaged and push 
priorities with both Congress and Administration



 Federal Water Issues Conference, April 9-11 
Embassy Suites, Washington, DC

 Western Water Seminar, August 1-3 
Park City Resort, Park City, Utah

 87th Annual Conference - November 7-9 
Hotel del Coronado, Coronado, California



Please feel free to visit NWRA’s office on Capitol 
Hill the next time you are in DC.  

Thank You!

www.nwra.org


